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MUTUAL CONFIDENTIALITY, NON-SOLICITATION AND NON-CIRCUMVENTION AGREEMENT
 
This Mutual Confidentiality, Non-Solicitation and Non-Circumvention Agreement (this “Agreement”, “NCNDA”) is made effective as of {{DATE}} (the “Effective Date”) by and between Elton Cyber, Inc., a Delaware corporation with a place of business at 55 S. Main St., Suite 350, Naperville, IL 60540 (“Elton”), and {{PARTNER COMPANY}}, a corporation organized under the laws of the State of {{PARTNER STATE}}, with a place of business at {{PARTNER ADDRESS}} (“Partner”), each individually a “Party” and collectively the “Parties”. Any Party that discloses Confidential Information to the other is the “Discloser”, and any Party that receives Confidential Information is the “Recipient”.
 
RECITALS 
 
WHEREAS, the Parties wish to exchange certain Confidential Information for the purpose of evaluating, establishing, and performing a partner relationship under which Partner may identify and refer prospective end customers to Elton for Elton’s medical device cybersecurity platform and services, and for the purpose of jointly identifying and pursuing opportunities with prospective and existing customers (the “Permitted Purpose”);
 
NOW, THEREFORE, in consideration of the mutual exchange of Confidential Information, the Parties agree to be bound by the terms set forth herein.
CONFIDENTIALITY, NON-SOLICITATION AND NON-CIRCUMVENTION TERMS
1. Non-Disclosure of Confidential Information. 
 
(a) Recipient (i) will not disclose Confidential Information except to its employees or other necessary parties, and then only to the extent necessary to achieve the purposes contemplated by this Agreement or any other agreement between the parties; (ii) to the extent a disclosure is necessary pursuant to the terms herein, the recipient shall only disclose the information after the employee or other party, has been informed of Recipient’s obligations under this Agreement and agrees be bound by this agreement;  (iii) will not use Confidential Information except for the purposes contemplated by this Agreement or any other agreement between the parties, (iv) will use at least the same degree of care to safeguard Confidential Information that it uses to protect its own confidential and proprietary information, and in any event not less than a reasonable degree of care under the circumstances, (v) will not trade securities utilizing such Confidential Information, and (vi) will make copies of materials embodying Confidential Information only as needed for such purpose, all of which will include any existing markings indicating that they are the Confidential Information of Discloser, or will have markings supplied by Discloser. 
 
(b) For purposes of this Agreement, “Confidential Information” means any proprietary, confidential and/or trade secret information of Discloser and/or others possessed by Discloser. Confidential Information may include, without limitation, information related to Discloser’s products, services, technology, methodologies, specifications, manufacturing or operating methods, know-how, business or marketing plans, business relationships and any information which, given the totality of the circumstances, a reasonable recipient should have reason to believe is proprietary, confidential, or competitively sensitive. Confidential Information may be disclosed either in tangible form (including written documents, photographs, drawings, and electronic media storage devices such as disks and CDs containing electronic or optical data), or orally or visually or in other intangible form (including without limitation presentations, displays, Internet transmissions, or inspections of writings, designs, drawings, photographs, models, prototypes, samples, or facilities). 
 
(c) Confidential Information will not include information that: (i) was in the public domain when disclosed; (ii) becomes public domain after disclosure, other than as a result of Recipient’s violation of this Agreement; (iii) was in Recipient’s possession when disclosed and was not acquired directly or indirectly from Discloser; (iv) is shown by written evidence to have been developed by Recipient independently after disclosure without benefit of the Confidential Information; or (v) was received after disclosure from a third party who did not require it to be held in confidence and who did not acquire it directly or indirectly from Discloser, with the burden of proof on the Recipient to show it was not Confidential Information. Confidential Information will not be deemed to be in the public domain merely because any part of the Confidential Information is embodied in general disclosure or because individual features, components or combinations thereof are now or become known to the public. Confidential Information will not be deemed publicly known or known by Recipient merely because it may be embraced by a more general disclosure, or derived from other disclosures, available to the public or Recipient. 
 
(d) Recipient will notify Discloser immediately of any breach of this Agreement of which it becomes aware and will assist and cooperate with Discloser in minimizing the consequences of such breach. In the event that Recipient or its directors, officers, or employees are requested or required by legal process, by order of any court of competent jurisdiction, by any governmental agency, by any applicable law, rule or regulation, or by any applicable stock exchange or stock association rule to disclose any of the Confidential Information of Discloser, Recipient will give prompt written notice so that Discloser may seek a protective order or other appropriate relief. In the event that such protective order is not obtained, Recipient will disclose only that portion of the Confidential Information that its counsel advises that it is legally required to disclose and will work with Discloser to minimize the extent and effects of such disclosure. 
 
2. 2. Non-Solicitation.  For a period of twelve (12) months following the Effective Date of this Agreement, neither Party shall, directly or indirectly, solicit for employment or hire any employee of the other Party whom such Party became aware of through discussions or information exchanged pursuant to this Agreement; provided, however, that general solicitations not specifically directed at such employees shall not constitute a violation of this Section.
3. 3. Non-Circumvention.  For a period of twenty-four (24) months following the Effective Date, neither Party will, directly or indirectly, circumvent the other Party with respect to any customer, prospective customer, partner, supplier, or other business contact first identified or introduced to it by the other Party under this Agreement (each, a “Protected Contact”). Without limiting the foregoing, neither Party will contact, solicit, contract with, or transact business with a Protected Contact for the products or services that are the subject of the Permitted Purpose, or induce a Protected Contact to reduce or terminate its relationship with the introducing Party, except through the introducing Party or with the introducing Party’s prior written consent. This Section does not apply to any contact that a Party can establish by written evidence was already a customer, prospect, or business contact of that Party, or was independently identified by that Party without use of the other Party’s Confidential Information, prior to the introduction.
 
4. 4. Term and Termination.  This Agreement will continue in effect until each Party(ies) provides written notice of termination to the Recipient(s). In the event of termination of this Agreement, the Recipient(s) shall continue to hold the Confidential Information in strict confidence as set forth herein in perpetuity from the date of termination, particularly with regard to trade secrets, which shall be held in confidence for as long as such information remains a trade secret. Upon termination of this Agreement or upon Discloser’s request, Recipient will return or, upon requesting and receiving the written authorization of Discloser, destroy all materials embodying the Confidential Information of the Discloser. 
 
5. 5. Equitable Relief.  Discloser will sustain irreparable harm by a breach of this Agreement by Recipient for which money damages would not be an adequate remedy. Recipient therefore agrees that, in the event of a threatened or continuing breach of this Agreement, Discloser will be entitled, in addition to any and all available remedies, to immediate injunctive or other equitable relief. Recipient will indemnify and hold Discloser harmless from any damages, losses, costs, and expenses, including reasonable attorney and expert fees, arising from any breach of this Agreement by Recipient. The protections afforded to the Confidential Information under this Agreement are in addition to, and not in lieu of, the protections afforded under any applicable trade secrets laws. 
 
6. 6. No License.  Nothing in this Agreement is intended to grant any rights to Recipient under any patent, copyright, trade secret, or other intellectual property right of Discloser nor will this Agreement grant Recipient any rights in or to Discloser’s Confidential Information, except the limited right to review such Confidential Information solely for the purpose contemplated by this Agreement. Discloser does not make any representation or warranty, express or implied, as to the accuracy, completeness, or non-infringement of the Confidential Information that it provides to Recipient. Recipient agrees that Discloser will not have any liability to Recipient relating to or resulting from the use of the Confidential Information or any errors therein or omissions therefrom. 
 
7. 7. Entire Agreement.  This Agreement is the complete and exclusive agreement of the parties with respect to its subject matter, supersedes all prior and contemporaneous written or oral understandings relating thereto, and will survive the expiration or termination of any other agreement. This Agreement will be subject to and be interpreted in accordance with the laws of the State of Delaware, and the state and federal courts located in the State of Delaware shall have exclusive jurisdiction to adjudicate any dispute arising out of this Agreement, and all parties irrevocably consent to the personal jurisdiction of such courts. 
 
8. 8. Notices.  All notices and other communications given under this Agreement will be in writing or electronically delivered, addressed to the undersigned representatives of the parties at the addresses or contact information below, and will be deemed to have been given on the date delivered when hand delivered, at the time of confirmation of transmission if sent by facsimile or electronic mail, one business day after mailing if sent via overnight courier return receipt, or four business days after mailing if sent by first-class registered or certified mail, postage prepaid. 
 
9. 9. Successors.  This Agreement will be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns, provided that no Confidential Information will be transferred or disclosed to any successor or assign without the prior written consent of Discloser. 
 
10. 10. No Obligation.  Nothing herein will obligate either party to proceed with any transaction with the other, and each party reserves the right, in its sole discretion, to terminate the discussions contemplated by this Agreement concerning a mutually agreeable business opportunity. Neither this Agreement nor the disclosure or receipt of Confidential Information constitutes or implies any promise or intention by either party to enter into a partnership, agency, employment, or joint venture relationship with the other party hereto. 
 
11. 11. Counterparts.  This Agreement may be executed in any number of counterparts, including electronic counterparts in .pdf format, and by different parties hereto on separate counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument. 

IN WITNESS WHEREOF, the duly authorized representatives of the parties hereto have executed this Agreement. 

See next page.
 
 









Party 1: ELTON CYBER, INC.


Signature:    ______________________

Print Name: Jason Sinchak

Title: CEO


Party 2: {{PARTNER COMPANY}}


Signature:    ______________________

Print Name: ______________________

Title: ____________________________
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